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The defendant, Y evette Somerville, was convicted of theft of property valued under $500, a Class
A misdemeanor, and was sentenced to eleven months, twenty-nine days in the county jail. Asher
sole issue on appeal, the defendant argues that the State’s failure to inquire about and preserve
potentidly exculpatory evidence violated her due process rights under the United States and
Tennessee Constitutions. Having reviewed the entire record, we conclude that the loss of the
evidence did not unfairly prejudice the defendant’ s case. Accordingly, we affirm the judgment of
the trial court.
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OPINION

On October 10, 2000, a misdemeanor citation was issued, accusing the defendant of
shoplifting at aParis, Tennessee, Wal-Mart store and requiring that she appear inthe Henry County
General Sessions Court. Subsequently, the defendant was found guilty of theft of property valued
under $500 by the general sessions court and was sentenced to €even months, twenty-nine days,
which was suspended to 120 days, and was ordered to pay a $1000 fine and $431.58 in restitution.
She appealed the conviction to the Henry County Circuit Court, where a jury found her guilty of



theft of property valued under $500, a Class A misdemeanor. She was sentenced to eleven months,
twenty-nine days to be served consecutively to her prior felony sentences.

On January 10, 2001, the defendant filed a motion for anew trial, claiming insufficiency of
the evidence and arguing that the State failed to inquire about or preserve a potentially excul patory
Wal-Mart surveillance videotape. Thetrial court stayed the motion for anew trial so that inquiry
could be made as to the status of the videotape, which was recorded the day the defendant was
accused of shoplifting.? Subsequently, thetrial court overruled the motion for anew trial, and the
defendant filed atimely notice of appeal.

The defendant provided the following Statement of Factsin lieu of a copy of the transcript
from the Henry County Circuit Court proceedings:

Majorie Gilley, an employee of Wal Mart, testified that, at
approximately 3:25inthe afternoon on October 10, 2000, she saw the
Defendant, Y evette Somerville, for the first time in the software
department. She saw the Defendant pull abag out of ashopping cart;
walk over to the Co-Defendant, Sherry Tharpe, and hand her the
empty bag; that Ms. Somerville had clothesfolded on the sides of the
shopping cart that she had removed from the hangers off the rack of
clothing; that Ms. Tharpe handed the bag to Ms. Somerville and then
turned away while Ms. Somerville put the folded clothesin the bag.
If anyone drew near to where the two ladies were, the ladies would
say ‘red’ asif it wereacode. She also testified that Ms. Somerville
was not giving the bags to Ms. Tharpe and that the two (2) ladies
were no further than eight (8) to ten (10) feet apart at any given time.
Shetestified that if people walked anywhere near the two (2) ladies,
that Ms. Tharpe would say ‘red’ and the action would stop. The
ladies moved in to several areas and changed areas whenever
someone wearing a blue smock (aWal Mart employee) came by and
would say the word ‘red.” They tied the bags up and then switched

1On July 26, 1999, the defendant, under Gibson County Circuit Court Docket No. 15650, pled guilty to attempt
to possess a Schedule Il controlled substance with intent to deliver, a Class D felony, and was sentenced to two years.
On April 18, 2000, the defendant, under Henry County Circuit Court Docket No. 12998, pled guilty to delivery of a
Schedule Il controlled substance (.2 grams), a Class C felony, and was sentenced to four years, with 150 days to be
served in confinement and the balancein community corrections. Thissentencewasordered to be served consecutively
to the two-year Gibson County sentence.

2The defendant argueson appeal that the trial court* ordered defense counsel to accompany the assistant district
attorney to Wal-Mart to check the status of the tape.” Actually, the tria court instructed, “| want you [referring to the
prosecutor], and you take counsel with you, to familiarize yourself with that system, including the filing system.” We
do not interpret this instruction to mean that the prosecutor could not, himself, check on the status of the tape, as the
defendant complains that he did, before he and defense counsel made ajoint visit to Wal-Mart to ascertain whether the
tape existed.
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buggiesin menswear; that Ms. Somerville stayed in menswear while
Ms. Tharpe took her buggy out the front door. Ms. Gilley testified
that she did not see Ms. Somerville talking to anyone el se other than
Ms. Tharpe. She said that Ms. Tharpe went to the car, put the bags
in the car, and came back in to the store at which time she met up
with Ms. Somervillein menswear. She also testified that she met up
with the two (2) women near the front registers and testified,
specifically, that “instead of leaving as| thought they were going to,
they came back into the store.” Most of the items taken were boys
clothing, size 8, 10, 12, and 16. There was also some girls clothing
taken, mostly in size 7 and 8.

Sherry Tharpetestified that shehad been shoplifting for thirty
(30) years; that she had been caught three (3) times; and all three (3)
times she had been caught in Wal Mart. That she was on probation
at the time of this shoplifting incident for shoplifting and for this
crime, she received a sentence of 11 months and 29 days, al
suspended but 120 days. That Y evette Somerville did not have any
idea that Sherry Tharpe was going to steal or shoplift that day.
Y evette Somerville had come by Sherry Tharpe's house earlier that
day to ask her if she wanted to go to Wal Mart and Sherry said she
did. WhileY evette Somervillewashelping the childrenintothecar,
Sherry Tharpe prepared by putting used Wal Mart bags around her
waist inside her clothing. Sherry Tharpe testified, in detail, how
Y evette Somerville came by her house and was going Christmas
shopping and asked Sherry if she wanted to go. Sherry Tharpe was
getting ready and getting the children ready. Shewent in the kitchen
and put the bagsaround her waist. Y evette Somervilledid not seeher
do that and did not know she did that as Y evette was putting the
childreninthecar. When they got to Wal Mart, each one of them got
ashopping cart outside. The boy ridesin ashopping cart and he uses
awheel chair. Both children werein Sherry’s cart and Y evette had
to go back to the car to get her billfold. Sherry and the childrenwent
onintoWal Mart. Sherry went to the children’ ssection and Y evette
found her there. Sherry told Y evette she was shopping for her niece
and nephew and her son. Y evette helped her pick out some clothing
and make sets out of them. Boys size 8 and 9, boys size 9 and 10,
and girlssize 7. AsY evette matched the clothes up, she hung them
over the sides of Sherry’s shopping cart. When they were finished
picking out the clothes for Sherry, Sherry asked Y evette to take the
children and put them in Y evette’ s shopping cart. Y evette left the
areato do her own shopping and Sherry insisted that Y evette take the
children with her and told her shewould find her later on. At notime
during the period of timethey were picking out the clothes did either
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of them say theword ‘red.” After Y evette |eft the area, Sherry took
the bags out of her waist band and put the clothesin the bags. Then
Sherry went out the front door and put thethingsin the car. Shethen
went back in to the store to get the children and found Yevette
Somerville in the toy section and tried to hurry Y evette out of the
store but Y evette insisted on continuing her shopping, and finally
gavein to Sherry’s demandsto go. Y evette was headed toward the
check out counter to pay for her items. When the Wal Mart people
stopped them for shoplifting, Sherry Tharpe told Ms. Gilley and the
other Wal Mart people that Y evette had nothing to do with it. She
also told the officer, Tony Elkins, that she did it on her own and
Y evette Somerville had nothing to do with it.

Cleo Somervilletestified that she saw Y evette Somerville at
Wal Mart that day in the card section, but did not see Sherry Tharpe.

Patrice Tharpe testified that she saw Y evette Somerville at
Wal Mart that day in the toy section with Sherry Tharpe's two (2)
children, but she did not see Sherry Tharpe.

Y evette Somerville testified that she did not have any idea
that Sherry Tharpe was going to steal or shoplift that day. Y evette
Somervillehad comeby Sherry Tharpe’shouse earlier that day to ask
her if she wanted to go to Wa Mart and Sherry sad shedid. While
Y evette Somerville was helping the children in to the car, she was
unawarethat Sherry Tharpe prepared by putting used Wal Mart bags
around her waist inside her clothing. Y evette testified that she was
arrested while at the register in the check out lane. When they got to
Wal Mart, each one of them got a shopping cart outsde. The boy
rides in a shopping cart and he uses a wheel chair. Both children
werein Sherry’scart and Y evette had to go back to the car to get her
billfold. Sherry and the children went on in to Wal Mart. Sherry
went to the children’s section and Y evette found her there. Sherry
told Y evette she was shopping for her niece and nephew and her son.
Y evettehel ped her pick out some clothing and make setsout of them.
As Y evette matched the clothes up, she hung them over the sides of
Sherry’ s shopping cart. When they were finished picking out the
clothesfor Sherry, Sherry asked Y evette to take the children and put
themin Y evette’ sshopping cart. Y evetteleft the areato do her own
shopping and Sherry insisted that Y evette take the children with her
and told her shewould find her later on. At no time during the period
of time they were picking out the clothes did either of them say the
word ‘red’. Sherry Tharpe then found Y evette Somervillein the toy
section and tried to hurry Y evette out of the store but Y evetteinsisted
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on continuing her shopping, and finally gave in to Sherry’ s demands
to go. Yevette was headed toward the check out counter to pay for
her items. When the Wal Mart people stopped them for shoplifting,
Sherry Tharpe told Ms. Gilley and the other Wal Mart people that
Y evette had nothing to do with it. She also told the officer, Tony
Elkins, that shedidit on her ownandY evette Somerville had nothing
to do with it.

Therecord doesnot reflect that arequest was madefor the potentially excul patory videotape.
ANALYSIS

The defendant argues that “the failure of the State to provide exculpatory evidence to the
defense violated the Defendant’s right to a fair trial under the Due Process Clause of the
Constitution.” The State disagrees, claiming thefollowing: the videotape was equally availableto
the defendant; the State had no duty to preserve the tape; and, even if the State did have a duty to
preserve the tape, the breach isimmaterial since the tape would not have been exculpatory and the
State had sufficient evidence to convict the defendant without the tape.

|. State’s Duty to Preserve and Disclose Exculpatory Evidence
In Californiav. Trombetta 467 U.S. 479, 488-89, 104 S. Ct. 2528, 2534, 81 L. Ed. 2d 413,

422 (1984), the United States Supreme Court discussed the nature of evidence the State has a duty
to preserve:

Whatever duty the Constitution imposes on the States to preserve
evidence, that duty must be limited to evidence that might be
expected to play asignificant role in the suspect’ s defense. To meet
thisstandard of constitutional materiality, evidence must both possess
an exculpatory value that was apparent before the evidence was
destroyed, and be of such anaturethat the defendant would beunable
to obtain comparable evidence by other reasonably avalable means.

1d. (footnote and citation omitted). According to Trombetta, this court must consider whether the
Wal-Mart videotape would “play asignificant rolein the suspect’ sdefense.” 1d. Both the Stateand
the defendant agree that the tape’ s contents may only be speculated about, including whether the
defendant even appeared on the tape, since Wal-Mart subsequently taped over the footage recorded
on October 10, 2000, the day of the offense. Since the tape was destroyed before the State or the
defendant viewed its contents, it is clear that, from the perspective of the State, the tape did not
possess “an exculpatory value that was apparent before the evidence was destroyed.” 1d. The
exculpatory value of the tape is doubtful, since the record indicated the Wal-Mart cameras were
primarily used to monitor the Wal-Mart cashiers at the check-out counters. Even if the tape did
show the defendant approaching the check-out counter on October 10, 2000, this evidence would
not necessarily have been exculpatory since the defendant could have completed the shoplifting
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offense prior to approaching the check-out counter. In addition, it is doubtful that the tape was* of
such anaturethat the defendant would be unable to obtain comparable evidence by other reasonably
availablemeans.” 1d. Thetapewas destroyed by Wal-Mart, and neither the State nor the defendant
ever had possession or control of it at any time.

Previously, thiscourt has held that “[t] he prosecution isnot required to disclose information
that the accused already possesses or is able to obtain.” State v. Marshall, 845 SW.2d 228, 233
(Tenn. Crim. App. 1992) (citing State v. Cadwell, 656 S.W.2d 894, 897 (Tenn. Crim. App. 1983);
Banksv. State, 556 S.W.2d 88, 90 (Tenn. Crim. App. 1977)). Additionally, the court held that the
prosecution is not required to disclose “information which is not possessed by or under the control
of the prosecution or another governmental agency.” 1d. (citing Banks, 556 SW.2d at 90).
Ultimately, the Marshall court held that the defendant “* must bear the responsibility of [his] failure
to seek its discovery’” if the evidence is accessible to both the prosecutor and the defendant. 1d.
(quoting United Statesv. McKenzie, 768 F.2d 602, 608 (5th Cir. 1985), cert. denied, 474 U.S. 1086,
106 S. Ct. 861, 88 L. Ed. 2d 900 (1986)).

The facts do not support the defendant’s claim. First, the defendant, herself, could have
obtained the Wal-Mart videotape before it was destroyed but did not. Second, the tape was never
in the State's possession or control; it remained in Wal-Mart's control at all times prior to its
destruction. Third, the tape was equally accessible to the State and the defendant. Accordingly,
based on Trombetta and Marshall, we conclude that the State did not breach its duty to preserve
evidence.

[1. Discussion of the Ferguson Factors

In State v. Ferguson, 2 SW.3d 912, 914 (Tenn. 1999), the Tennessee Supreme Court
identified the considerations that should be utilized in ascertaining the effect of loss or destruction
by the State of potentially exculpatory evidence in its custody. After considering a bad faith
standard, the court ultimately applied a “balancing approach” comparable to the one used by the
Delaware Supreme Court in Hammond v. State, 569 A.2d 81, 87 (Del. 1989). Id. at 917.

Under this“balancing approach,” the court must first decide whether the State had a duty to
preservethe evidence. 1d. If so, and the State breached its duty, the court must then consider three
factors:

1. The degree of negligence involved;?
2. Thesignificance of the destroyed evidence, considered in light of

the probativevalueand reliability of secondary or substitute evidence
that remains available; and

3This factor presumes negligence in the loss or destruction of the evidence. Should the proof show bad faith,
the trial judge may consider such action as may be necessary to protect the defendant’s fair trial rights.
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3. The sufficiency of the other evidence used at trial to support the
conviction.

Id. After the court gppliesthese threefactorsto acase, it must determine whether atria without the
evidenceat issuewould befundamentally fair. 1d. If thetrial would not be fundamentally fair, then
the court may dismiss the charges against the defendant or take whatever other action that will
protect the defendant’ sright to afair trial. 1d.

In the instant case, we need only answer the initial inquiry posed by Ferguson, whether the
State had a duty to preserve the potentially exculpatory evidence. Since we have already held that
the State did not have aduty to preserve evidence of the Wa-Mart videotape, our application of the
Ferguson analysisends. We concludethat the State did not have aduty to preserve the evidence of
the videotape since it was equally available to the defendant and the State never had possession or

control of the tape.

CONCLUSION

Based upon theforegoing authoritiesand analysis, we affirm thejudgment of thetrid court.

ALAN E. GLENN, JUDGE



